INTRODUCTION
T HERE exists in the law of Sales a line of confused cases that may roughly be classified as dealing with "waiver" of unstated objections to the defective performance of a Sales contract. These cases were fostered by the unnecessarily extended interpretation given by the case of Littlejohn v. Shaw to its actual ruling.' In that case, a contract executed March, 1893, for 25 tons of No. 1 cube gambier to be shipped at Singapore for New York contained a provision that the goods were to be of usual good merchantable quality and condition. On the arrival of the goods in New York, the sellers sent a delivery order to the buyers, who returned it, assigning as reasons for their rejection that the goods were not in good merchantable condition and not of good quality. When sued by the sellers for the price and expenses of storage less proceeds on resale, the buyers contended that the sellers had to prove that they had carried out the terms of the contract regarding manner and time of shipment as well as those regarding the condition and quality of the goods, and that since the sellers had not done so, their action should be dismissed. But this argument did not prevail. In affirming a judgment below for the sellers the New York Court of Appeals declared: "In this case, the defendants placed their rejection of the gambier upon two specific grounds, viz: that it was not of good merchantable quality, and that it was not in good merchantable condition. By thus formally stating their objections, they must be held to have waived all other objections. The principle is plain and needs no argument in support of it that, if a particular objection is taken to the performance and the party is silent as to all others, they are deemed to be waived," especially where the deliberateness of the objection shows there has been a consideration of the matter of acceptance and the result reached on particular grounds. Furthermore, the buyers' exception to the denial of their motion to dismiss was waived by them, said the court, thus indicating that the broad rule which it had just set forth was not necessary to a decision of the case.
Removal of the buyer's legitimate defenses in this fashion would appear to be justifiable only when there is present some peculiar element in the factual situation, such as the possibility of obviating the complained of defect in performance had timely notice thereof been given, or when there exists cause for the belief that the buyer is endeavoring to squirm out of a contract which he finds suddenly oppressive because of an adverse price movement. Nevertheless, the broad, formal rule enunciated in Littlejohn v. Shaw has been, and often still is, applied blindly to cases in which neither of these justifying elements is to be found. The explanation of this is no doubt to be found in the belief of most courts that respect for precedent compels such a result. But if it can be shown that the vast majority of the cases out of which this precedent has been solidified contained factual elements which logically and equitably distinguished them from the cases to which the broad rule is to-day sought to be applied, their force as precedent is substantially destroyed. 'It is the purpose of this article to demonstrate that this is indeed the fact with respect to the rule against the setting up of unstated objections. The most important distinguishing factor to be taken into account is that pointed out by Llewellyn, namely, a falling market between the closing of the deal and the tendered delivery. As a matter of logic and equity, the presence of this factor alone should be sufficient to account for judicial refusal to allow the buyer to set up at trial new objections to the seller's performance.' Accordingly, the cases in which it is found should not at all be regarded as authority for the rigid rule which would bar unstated objections in all circumstances.
II THE STATE OF THE LAW TO-DAY
The facts in cases dealing with the subject of unstated objections may vary along many significant lines. The buyer may have been aware of the unstated objections at the time he rejected, or he may not have been; and if he was not, perhaps he should have been. His seller, too, may have been aware of all the objections that the buyer later seeks to set up, or he may not have been. The seller, in fact, may have asked for more definite information, looking to cure. Then there are the cases where the defect could have been remedied had it been made known to the seller at the time of rejection, and there are the cases where it could not have been so remedied, either because time for performance had elapsed, or for some other reason. The buyer who has rejected may seek to set up his later objections only after litigation has commenced, or he may have made them known to the seller at some time after the 3. LLVwEELy, op. dt. supra note 1, at 302.
original rejection, but before the legal machinery has begun to operate. The stated objections may have been given by means of a carefully planned formal list, or they may have been hastily communicated with the intention of impressing the seller with the fact of rejection rather than the reasons for it. The buyer may have given no reason for rejection at the time of protestation, or may have stated it generally and later sought to set up his specific defenses at the trial. The seller may have been led, in reliance on the stated objections, to act or refrain from acting in some way, or the buyer may have gained some advantage by keeping silent about the defect in performance that he later seeks to set up. Finally, there are the cases that combine various of these different elements. Since any of these numerous fact variations may influence the court, it is important, in order to reach a helpful comparison of results, to analyse each of the fact situations carefully.
In those cases where the buyer does not know of his unstated objections at the time of rejection, the courts generally allow him to set them up for the first time as defenses to a suit by the seller, 4 except perhaps where his stated grounds give reason to believe that the actual defects were not, so far as concerns normal conditions, really material to him."
By far the majority of the cases, however, deal with the situation where the buyer is held to have known of the unstated defects at the time he rejected performance; and here, generally, the courts, for one reason or 5. In Armsby Co. v. Raymond Bros.-Clarke Co., 90 Neb. 553, 134 N. W. 174 (1912) , there was cancellation before arrival because of poor busines conditions and inability to pay.
Held, that B cannot object now on the ground of S's failure to deliver to tie carrier per contract. Note that the first refusal was for a reason extrinsic to the contract, which would lead the court to believe that B had no real complaint to make with S's performance, and that this extrinsic reasoul was a poor market, which would heighten that belief. See Knox v. Schoenthal, 59 Hun 620, 13 N. Y. Supp. 7, 8 (Sup. Ct. 1891) , In which the fact that the defect could have been remedied outweighed the fact that it was not actually known. Because B had rejected before S's performance had reached the stage where B would learn of the defect, the court thought B considered the unstated defect of no importance.
[Vol. 44 another, forbid his setting up those objections at the trial.' In some of these cases the defects could have been obviated within the contract time had they been made known to the seller.' Where this is so, the court tends to stress this factor as the one influencing its decision 8 But there is very little investigation to see whether the defect in fact could have been remedied; there being, rather, a "presumption" by the court of the possibility of obviation from a mere examination of the type of defect. 9 The "presumption" is indulged often to give reason to an otherwise unjustifiable decision, though cases in such jurisdictions have been similarly decided even without the presence of the factor of obviation. 1 0 Some of the cases mention the fact that litigation had already begun before the buyer voiced his objections. 11 This is apparently con- Sth, 1918 ) (refusal to perform because the contract in question depended on another that was never made; held, B can defend on the ground the minds never met, since the defect could not have been obviated). And see Western Grocer Co. v. New York Oversea Co., 28 F. (2d) 518, 520 (N. D. Cal., 1928) (B objected to defects in documents promptly on receipt, and since they could not be obviated, the rule that one refusing performance on one ground cannot rely on another that could be remedied did not apply, especially where the defects were concealed during early stages of controversy).
9. E.g. in Knox v. Schoenthal, 59 Hun 620, 13 N. Y. Supp. 7 (Sup. Ct. 1891), in which hops were rejected because "slack dried and damp", there was a question whether the defect in weight later relied on could in fact have been obviated. Note that, since the contract was for all of S's hops, all those which he had were presumably delivered; and he was not privileged to make up the deficiency from other sources. Though the defect might have been corrected by rebaling (since the total weight was over the contract minimum) there is a question whether it could have been so corrected within the contract time. Secondly, and more important, note that the court nowhere considered these factual elements. Also see Griffin Grocery Co. v ceived to be a change of position by the seller induced by the stated objections sufficient to bar the buyer's reliance on other defenses. But there is no investigation to see whether the suit was hurriedly instituted by the seller, perhaps to cut off unstated objections of which the seller then had knowledge. Moreover, the rigid rule of "waiver" apparently operates also in those cases in which the buyer has raised the new objection before litigation has begun, but after a first notice had been sent; for there too courts have held that the second objection came too late and must be deemed to have been "waived" because of failure to include it in the first notice.' 2 Perhaps the principal doctrinal importance of the cases that stress the two facts of possible "obviation" and the commencement of litigation is their tendency to draw an estoppel out of these facts. 3 Little stress is laid, in these cases, on the formality of the objection. The courts largely argue as though a hurried telegram sent under pressure was the equivalent of a letter sent on the seller's express request, with litigation in prospect, and detailing the contract and the arrival of the goods, and listing the reasons for rejection. Dep't, 1904 ) (second objection mailed to S in France before, but not received before suit by B was brought). Even though S had been given an opportunity to remedy the defect before suit, query whether he could have retendered at all, and if s, whether he could have done so within the contract time.
Note that though notice of objection apparently arrived before notice of suit, S did nothing to correct this defect. Brown & Bigelow v. Bard, 64 IAlisc. 249, 252 759 (1926) (the new ground cannot be set up to render injurious to S the action [suit] taken by him on the ground of the defect originally assigned).
Note that the original rejection was becuse of unsati-factory quality and price, and that there was an offer to take at lower price. Knox v. Schoenthal, 59 Hun 620, 13 N. Y. Supp. 7 (Sup. Ct. 1891); Rochevot v. Wolf, 96 App. Div. 506, 89 N. Y. Supp. 142 (4th Dep't, 1904) ; United Fruit Co. v. Bisese, 25 Pa. Super. 170 (1904) .
14. No case permitting the buyer to set up the unstated defects at the trial has been found -which rests in any way on the possible fact that the notice of rejection was hastily sent in order to acquaint the seller with the state of affairs so that he might best know how to proceed.
But in such a case there is much to be said against penalizing an honezt buyer who hastily communicated his rejection, perhaps in order that the seller might not
1935]
YALE LAW JOURNAL [Vol. 44 that do mention the deliberateness of the statement of objections do so merely to add a make-weight argument, and do not pivot their arguments about this point. 15 But much stress should be laid upon this factor. For even conceding that pressure brings out the real reasons for a business man's rejection, it must be admitted that a hurried wire will omit many things considered essential, in the belief that what has been stated is. sufficient. 6 A detailed letter, evidencing thought and consideration, may more nearly point to a reliance on only the facts stated.
In those cases where the buyer was not aware of the unstated defects, but should have been, the courts generally treat him as if he had known them." Only a few cases stress the point that there was no actual lose any possible sales, and acting solely for the benefit of the seller. As was said in Johannes Bros. Co. v. Czarnikow-Rionda Co., 121 Misc. 474, 481, 201 N. Y. Supp. 409, 415 (Sup. Ct. 1923 ) "ordinarily a business man, discovering defects in goods supplied by a reputable dealer, does not assume that he will be obliged to resort to legal proceedings to protect his rights, nor does he consult his lawyer as to the form of letter he will write, but merely sends the dealer a complaint . . ." The consultation with a lawyer is usually resorted to only when there is a fear of legal action by the other party, or a desire for legal action by the complainant. A business man's honesty may well be gauged by his hesitancy to resort to legal action, and the actions and statements of a business man should have their effect in this field judged from his point of view and not from the lawyer's. See also as to the treatment of a business man's actions, United Engine Co. v. Junis, 196 Iowa 914, 195 knowledge at the time of protestation, and these few then proceed as though there were. The others do not even bother to mention the fact that there was no actual knowledge. A court would seem to be justified in so proceeding.
But where the seller has knowledge of the unstated defects, he should be prepared to litigate them regardless of whether the buyer has stated them originally; for there seems little to ground an estoppel as to such defenses. It might be said that the seller has been led to litigate in the belief that only the defects stated would be relied on at the trial. But there being no reasonable basis for him so to presume, i s this argument seems to be but an assumption of the conclusion. For the court to make such a presumption for him seems unjustified. In such matters as defects in shipment, late performance, and general defenses to a suit, such as "meeting of the minds," the seller may safely be presumed to have as much knowledge as the buyer. Although there is very little mention in the cases themselves of such knowledge of the seller, there appears to be some tendency to allow the buyer to set up as defenses to the seller's suit defects in performance of which the seller is presumed to have cognizance." 9 Certainly is this true of general defenses to the suit, 
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Llewellyn points out that while the law seeks inflexible measures of performante, non-legal obligation is flexible within a "range of permissible variation,' which, before narrowing by either party pending performance, is wider, and even after narrowing, may still be wider than the range commonly recognized at law; and that the law is arbitrary in so far as it does not act in the light of these practices 4 Commercial leeway is extremely difficult to demonstrate in any single case.
It is based on a series of dealing in the given industry or between the given individuals in the courme of which the defect in question has appeared but the performance was accepted nevertheless.
Unle thLs is shown, it is hazardous to assume commercial leeway in any case as to the particular defect, except in so far as the buyer expressly states that be would have received the goods, despite the defect, in normal times.
See in this connection Peterson Bros. v. Mineral King Fruit Co., 140 Cal. 624, 74 Pac. 162 (1903) , in which plaintiff testified that had the market not gone down he would have accepted, because he could put stuff through on a rising market that he could not on a falling. [Vol. 44 which, both because of the presumptive knowledge of the seller and the impossibility of obviation, should under no theory be considered abandoned because of non statement. 20 With respect to all these fact situations, those courts that do theorize reason on the basis of estoppel 2 l or something that they call "waiver." The application of one theory does not necessarily exclude the other in the same jurisdiction; and in the same case a court will often mention both as good law, while applying one. 22 Estoppel, indeed, has been thought to be the reason for the rule. 23 It is, however, doubtful whether the facts in most of the cases show any actual basis for the application of that doctrine. A. 6th, 1902) , cited note 17, supra; Second Nat. Bank of Allegheny v. Lash Corp., 299 Fed. 371 (C. C. A. 3d, 1924) (stressing "examination of the record" to find an cstoppel, then finding none in the facts but presuming one as the natural result of silence, though pointing out that had the defendant given no reason at all, he could defend on any ground he chose) ; Germain Fruit Co. v 24. Few of the cases cited in note 21, supra, point out any action that the plaintiff hag taken in reliance on the fact that only the stated objections would be relied on by the the label for a result that the court wishes to reach rather than a justifiable inference from the facts. And in most instances, even if all the necessary elements for an estoppel were present, including action in reliance to the actor's damage, it is doubtful whether such reliance on the part of the seller would be reasonable. An assumption on the part of the seller that the buyer is going to rely solely on the defects he has mentioned seems unwarranted, both because it is not grounded in facte and because-under existing (though unfortunate) law-the buyer is defendant in defending the lawsuit. Those that do, Rochevot v. Wolf, 96 App. Div. 505, 89 N. Y. Supp. 142 (4th Dep't, 1904) , and United Fruit Co. v. Bisese, 25 Pa. Supzr. 170 (1904) , both cited in note 13, supra, fail to show in what way the plaintiff has baen damaged by that action. In those cases that stress the fact of litigation, why indeed should a plaintiff recover who would not have litigated had he known all the facts? Why should he not be under a duty to inquire as to all the defenses that the defendant might have before suing?
Why should he not be under a duty to perform strictly according to the contract, except in so far as the factor of commercial leeway is involved? Should the buyer be penalized because of the mistake of the seller who perhaps is "trying to put one over on him," suing before the buyer discovers all the defects? And if it b2 thought the seller has been misled into litigation because of the unstated defects when he would not otherwise have brought suit, wherein would he be damaged if the action were dismissed and its costs imposed on the buyer? Some cases whose facts do shov, action on the part of the seller induced by the stated objections do not proceed on the theory of estoppel. None of the cases specifically point out any action that the plaintiff has refrained from, owing to the defendant's conduct. As to the obviation of defects, all the factors that should first be considered, and which are not considered, even before we inquire whether the seller would have acted but for the buyer's statement, are set forth in note 7, supra. Nor do the cases set forth clearly that the buyer's reasons were a but-for cause of the seller's inaction. Where the buyer's reasons did actually operate as such a but-for cause. there is meaning in the rule. See in this connection Knox v. Schoenthal, 59 Hun 620, 13 N. Y. Supp. 7 (Sup. Ct. 1891); Second Nat. Bank of Allegheny v. Lash Corp., 299 Fed. 371 (C. C. A. 3d, 1924) .
25. Several exceptions must be made to this statement. One is where the factor of commercial leeway is involved; where the buyer would have accepted in spite of the defect, had times been normal. Another exception is the line of cases in which the buyer has said in effect to the seller, "If you remedy this defect, I will accept." Here such an assumption may be warranted. 1108 (1914) , cited in note 12, supra, (assuming the court's interpretation of the facts). Another possible exception might be where the buyer offers a lower price to the seller, for the lower price might often be considered a remedy of the defect stated, and therefore substantially like the first situation -often, not always, e4g., where a drop in the market or a lack of funds is mentioned.
See [Vol. 44 under no duty at all to disclose the defects in the seller's performance.3 To penalize an honest buyer who speaks, however hastily, seems doubly unfair when a rogue who sits silent can defend a seller's action on any ground that he sees fit. The estoppel theory is most satisfactorily used as a means of getting away from the rigid ride, the court in such instances declaring that the reason of the rule against the setting up of unstated objections is estoppel, and that the facts of the particular case do not show an estoppel, which is most often true.
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What has been said of estoppel is equally true of "waiver." Certainly "waiver" in this situation labels no distinct legal principle, and certainly not what is ordinarily meant by that term. Waiver ordinarily connotes the "intentional relinquishment of a known right" 2 8 without the necessity for consideration. It can rarely be said with reason that a person has intentionally abandoned a possible defense that he might have to a lawsuit." The term "waiver" is evidently the term by which the courts justify loosely a conclusive presumption that all other defenses are abandoned when the buyer states only some. Courts dissatisfied with the rigid rule as followed in most of the cases have found several means of getting away from it. There are first the 26. Nelson v. Imperial Trading Co., 69 Wash. 442, 125 Pac. 777 (1912) ; see Second Nat. Bank of Allegheny v. Lash Corp., 299 Fed. 371, 373 (C. C. A. 3d, 1924) ; 2 WILLIXSTOX, CONTRACTS (1920) § 744; 2 WILISmToN, SALES, (2d ed. 1924) § 495. But note that the author is not supporting the "no duty to disclose" rule. The reasoning is from one poor (but existing) rule to another. The logical conclusion is to change both. Cf. CAL. 29. In the situations presented in note 25, supra, an abandonment of a defense might be worked out: the reduction in price or the remedying of the defect compensating for the loss; and commercial leeway, acquiesced in, being good reason for barring purely legalistic objection.
-courts that openly repudiate that mechanically applied doctrine.^ These are the brave few that have cropped up every now and then. There are those that hold that the buyer may set up such defenses as he chooses where he has rejected generally; 31 those that hold that an insistence by the seller that the buyer perform after he repudiates indicates non-acquiescence in the repudiation, keeping the contract alive so that other defenses may be brought in; 3 2 those that consider the defect in performance a breach that could not be eradicated or changed by anything that the buyer said or did; 33 those that leave the question of waiver to the jury as a question of fact; 34 and at least one that says by way of dicta that it does not apply except where there is an enforceable contract. Dep't, 1927 ) (rejection for specified defects and because the boat showed careless construction and poor workmanship held to be, in the circumstances, broad enough to cover every defect proved by B in suit to recover the price, the S, moreover, not objecting to proof of the defects on the ground of surprise).
32. YALE LAW JOURNAL [Vol. 44. these cases indicate that dissatisfaction with the rigid rule is causing the, courts to work toward its modification. 3 "
III HISTORICAL DEVELOPMENT
As Professor Williston has pointed out, the doctrine that refusing performance for one reason precludes setting up other reasons is not peculiar to the law of Sales." It has been applied in the fields of Vendor and Purchaser, 8 Insurance,2 9 Factors and Brokers, 40 and cases where a tender of money is made and refused on one ground or another. 41 Many of the cases which have invoked the doctrine in fields where it is more or less justifiable have been used as precedents by the courts which 737, 739, 741 (3d Dep't, 1922) , in which Kellogg, J., concurring says that the rule of Littlejohn v. Shaw does not prevent reliance upon the Statute of Frauds as a defense at trial, although the rejection has been made upon other grounds.
36. Only one state, California, has seen fit to legislate on this subject. The pertinent section of the Civil Code is Section 1501 (Deering, 1931) , and of the Code of Civil Procedure is Section 2076 (Deering, 1931):
§ 1501: "Al objections to the mode of an offer of performance, which the creditor lias an opportunity to state at the time to the person making the offer, and which could be then obviated by him, are waived by the creditor, if not then stated." § 2076: "The person to whom a tender is made must, at the time, specify any objection he may have to the money, instrument, or property, or he must be deemed to have waived it; and if the objection be to the amount of money, the terms of the instrument, or the amount or kind of property, he must specify the amount, terms or kind which he requires, or be precluded from objecting afterwards."
The "which could be obviated" clause of Section 1501 has been held to be a qualification of Section 2076. Young v. Rocha, 65 Cal. App. 15, 222 Pac. 861 (1923) .
Even before the statute was passed, there was no strong case in California applying the rigid rule which this reviewer has found. Peterson Bros. v. Mineral King Fruit Co., 140 Cal. 624, 74 Pac. 162 (1903) , appears to be an express waiver case. After the statute there appears to have been a closer scrutiny on the part of the courts in order to see whether the defects actually could have been obviated or not, apparently the result of having the fact impressed upon them by the statute. Young v. Rocha, supra; Ward-Lewis Lumber Co. v. Mahoney, 70 Cal. App. 708, 234 Pac. 417 (1925) (confining the statute to the mode of performance, and tending to arrive at a still more liberal rule).
It is perhaps fortunate that a poorly conceived Iowa statute has never been extended to a Sales case on this point, for it embodies the rigid waiver rule. IowA Coo (1931) § 9450. sought to apply the doctrine to the law of Sales. Such a use of precedents, unless the situations are very similar, is an evil to which the "common law" system is prone. 4 2 ' This field is no exception to the rule. The theory of "waiver" of unstated objections had its inception in England. But it is important to note that it arose in the English "moneytender" cases and before England had Sales cases to which to apply the rule. Wright v. Reed, 4 3 the earliest decision discovered, was a case in which a tender of bank-notes was held to be a good tender if no objection was made on that score, there being a question at the time whether bank-notes were legal tender. This case was closely followed by that of Lockyer v. Jones," in which an objection as to the amount of the tender of money was deemed a waiver of any objection to the form of tender, Lord Kenyon saying that had the latter objection been made, the defendant might have taken the money from his pocket and tendered it, thus correcting the defect. Later, 40 in Polglass v. Oliver," the court again used the same argument.
When Sales cases finally arose in England in which the doctrine could be employed, the English courts on the whole refused to apply 42. As an example, without intimating that the rule was justifiable in this particular case, Railway Co. v. McCarthy, 96 U. S. 258 (1877), might be cited. That was an action for damages for "negligence in the execution of a contract of affreightment," and yet it has been cited by many Sales cases as authority for their holdings.
42 . CL LE ELLYN, op. cit. supra, n. 1, at 98. 43. 3 T. R. 554 (K. B. 1790). 44. Peake 238, note (N. P. 1796). 45. Lockyer v. Jones, Peake, 238 note (N. P. 1796) was followed by Grigby v. Oakes, 2 Bos. & P. 526, 529 (C. P. 1801), which was an action on a promissory note. Chambre, J. said obiter: "It has been thought that the courts went a great way in holding a tender in bank notes to be a good tender, if not objected to at the time [citing Wright v. Reed, 3 T. R. 554 (K. B. 1790)]. Certainly that was an innovation, though a beneficial one." Next followed Boardman v. Sill, 1 Camp. 410 n. (N. P. 1803), an action of trover with a refusal by the defendant to deliver, on the ground that the goods were his own property, and a defense, asserted later, that there was warehouse rent due the defendant. Lord Ellenborough said that as the detention was on a different ground, and no demand for the rent had been made, defendant must be taken to have waived his lien, if he had one. their "money-tender" precedents to the performance of a contract for the sale of goods. Thus in Levy v. Green, 47 a defendant rejecting because of delay in shipment was allowed to defend on the ground that the goods shipped contained goods of a different description. In Manbre Saccharine Co., Ltd. v. Corn Products Co., Ltd., 4 " the court said that the plaintiffs were not, by the rejection of the tender on an insufficient ground, precluded from supporting the tender on other and valid grounds. The court in Taylor v. Oakes, Roncoroni & Co., 40 observed: "It is a long established rule of law that a contracting party who, after he has become entitled to refuse performance of his contractual obligations, gives a wrong reason for his refusal, does not thereby deprive himself of a justification which in fact existed, whether he was aware of it or not," and this principle applies to a contract for the sale of goods6 0 47. 1 El. & El. 969 (Ex. Ch. 1859). This case was followed by Tamvaco v. Lucas, 1 B. & S. 185 (Q. B. 1861), in which del credere agents, on tender of documents, denied being such, the price having fallen. At trial they set up defective tender as a defense. The court held tender was good, Cockburn, C. J., gratuitously adding that the defect was waived since remediable. In Sanders Bros. v. MacLean & Co., 11 Q. B. D. 327 (1883), the court said that whether the reasons given at trial for rejecting two tenders of shipping documents were the true ones was unnecessary to determine, as, if they were legal reasons, defendant -could rely on them. The court in Braithwaite v. Foreign Hardwood Co., [1905] 2 K, B. .543, said that an absolute repudiation of the contract by B before arrival of the goods amounted to a waiver of the performance of conditions precedent by S; and B could not insist S was unable to perform such conditions, and that if he had known the facts he might have rejected the first installment of the goods upon their arrival. Mathew, L. J., said that in a business sense B had no real cause for complaint. See the explanation of this case in Taylor Rejection because customers refused delivery. After suit, defendant claimed goods were defective. Judgment for the plaintiff since the court found the goods were not far short of the contract quality, that but for a fall In the price they would have been accepted, and that the defect perhaps could have been Temedied if made known. Braithwaite v. Foreign Hardwood Co., [1905] 2 K, B. 543, cited note 47 supra, was distinguished, in finding that the defense was not precluded for nonstatement, on the ground that that case dealt merely with an offer to hand over a bill of lading, and not with an actual tendered delivery, and that that was different from 'holding a breach already committed waived. In Hansson v. Hamel & Horley, 10 Ll. L. L. Rep. 507 (H. L. 1922), the court said that the reason why the buyers really refused the ,documents does not matter, nor did the case turn on the particular objection put forth by them at the time.
50. Note the tendency in the English cases to hold those who are trying to squirm
The doctrine was imported from England into America through the "money-tender" cases and before the English Sales cases arose.5 1 There thus resulted the anomalous situation of the American courts relying on inapposite English precedents as authority for their holdings, while the English courts, with their usual judgment, refused to apply their own "money-tender" precedents to their Sales cases. The English courts apparently realized that different considerations applied to different situations. If A refuses B's tender of money on the ground that it comes too late, and then, on finding that the tender was not too late, defends on the ground the money tendered was not legal tender, perhaps A should be precluded from so defending on the theory that E would have changed his money into legal tender and performed had that objection been made. We can make this assumption with far more certainty in such cases than we can in a Sales case, where a retender involves time, money, and a possibility of loss by depreciation. A retender of cash is much easier than a reshipment of 150 tons of iron; and it is safe to assume that a retender in the money case will almost always be made, and that it can be made within the necessary time. This historical anomaly, of utmost importance in any argument against the theory, has however nowhere been noted, either by protagonists or antagonists of the doctrine.
Starting out with the misapplication of the English "money-tender" cases in the New York case of . 1s32) , in which the court aidl that by putting his refusal to accept tender of books on the ground of untnerchantabilitir the plaintiff waived all other objections to the tender, such as previous failure to tender on time, and this, despite the fact that there was evidence that, unless the buyer's mariet was promptly supplied, it was gone. The court cited Wright v. Reed, 3 T. R. 554 (L B 1790), cited supra note 43, and Grigby v. Oakes, 2 Bos. & P. 526 (C. P. 1801), cited supra note 45. One eitation, 6 Bac. 450, could not be located. This case has been thought by many American courts to be the grandfather of the doctrine; and the fact that it, the first, rests on the English cases, supports the theory as to borrowing.
52. 8 Wend. 562 (N. Y. 1832), cited note 51, supra. The case might have been decided on the basis of an express waiver. By permitting a retender, though objecting to it on some other ground, the buyer might be considered to have expressly waived a previous failure to tender.
[ Vol. 44 case is found. 53 The period previous to that was one of groping, in which certain courts sought to prevent the buyer from setting up the unstated defects at the time of trial. Many of these courts did so because of a peculiar fact situation, as where there was apparently an express waiver, 54 or where the court felt that the true objection was a drop in the market price. 55 Others did so because of a feeling that the buyer in withholding all his objections was acting unfairly and really had no just complaint to make against the performance of the seller.' Almost all the cases in this period are explicable on some ground other than the broad one that giving one reason is deemed to be a "waiver" of all others, or they enunciated some principle that was very different from the one voiced by Littlejohn v. Shaw. 5 7 Note too that all during this period of hesitant growth many of the courts permitted the buyer to set up his unstated objections. statements of separate cases which had been decided on their particular facts began to coagulate to form a general ruleY 0 This clotting process culminated in the lower New York court dictum of Keswick v. Rafter,c' decided the year before Littlejohn v. Shaw. The former case was probably the inspiration for the disastrous dictum of the latter, which has provided the springboard for most of the cases which followed. The dictum of Little john v. Shaw flourished like the green bay tree," 1 and fostered meaningless citation 2 which swamped the previous strong cases which had allowed the buyer to set up his unstated defects at the time of trial. 3 This was because it cast its theory of conclusive presumption of waiver in the form of a definite, unmistakable rule, 4 which could be easily maneuvered into position without the necessity of scrutinizing the fact situations of the cases too closely. 65 But Little john v. Shaw did not achieve its full stature unchallenged. As has been shown, from the earliest times there were cases differently decided." 5 But these are not to be considered as challenges to that doctrine; they mark, rather, the attempt of the early cases to flow into another channel. Frustrated in that attempt they rushed into the bed of Littlejohn v. Shaw. Once they were there, fresh endeavors were made to 59. The first case to indicate the coagulation of the cases into a rule is that of Knox v. Schoenthal, 59 Hun 620, 13 N. Y. Supp. 7 (Sup. Ct. 1891). There the court said that when one objection is taken, and there is silence as to others, those others are deemed to be waived, on the theory that the other party has been misled by this Ailence. 64. See page 782, supra. 65. By this is meant that whereas previously the decissions of the courts were couched in terms of their individual facts ("In these circumstances the objection is waived"), the courts now had a general rule which could be used and cited without the necessity of comparing the case under consideration with the case cited to see whether there was a difference in their fact situations.
dam the course at various times. Perhaps the earliest of these attempts was the case of Ungerer & Co. v 9 decided in 1922, marks a tendency away from the strict rule and has been followed in many of the later cases, although the law on this point in that state is by no means settled or uniform. 0 There are some other states that have apparently never applied the "waiver" rule or that have overruled it;" 1 and all the various formulae for letting in defenses not discovered till after rejection eat small holes into the theory, so that some day its complete breakdown may result. 12 It is thus evident that there is very little historical justification for the doctrine of "waiver" of unstated defects. Arising from a misapplication of inapposite English precedents which the English courts later refused to follow, passing through a period when there were as many cases allowing the buyer to set up defenses not noted till trial as there were cases ruling the other way-these latter almost all distinguishable-the rule r~ceived its chief impetus from the unnecessarily extended ruling of Little john v. Shaw. But in its later history it has been subjected to an increasing pressure of contrary holdings and modifications which bid fair to cause its downfall. Dep't, 1927 by too many courts to have established beyond recall the mechanical, broad doctrine that unstated objections may not be relied upon at time of trial even though neither price drop nor any other element is present which might justify their exclusion. In analyzing these cases it must be remembered that on a rising market a buyer will seldom reject goods which are commercially in accordance with the contract, even though they do not conform strictly in law. The golden promise of profits induces acceptance of a legally defective performance. Rejections on such a market will occur chiefly when the performance is so defective as to make a profit impossible. On the other hand, a buyer will often try to escape from a performance quite within the business understanding of the contract, though not the legal, if he finds either that he can purchase the very same goods at a cheaper price on the open market or that his resale market has all but disappeared. The desire to avoid loss or to make greater profits overcomes the possible desire to be a "squareshooter" and to shoulder his part of that risk of price fluctuation which any present contract for future delivery carries, both for the seller, and for the buyer. In such a situation the buyer will often seize upon any excuse to avoid being forced to take the goods. This would, or should, naturally arouse in the courts a suspicion against reasons assigned only after litigation has commenced, or only after other reasons have been presented to the seller. It should arouse in them a desire to avoid allowing a business contract, entered with full knowledge of the price fluctuation risk, to be nullified because of commercially trivial reasons for rejecting. And delay in advancing reasons may be an index of triviality. Accordingly, it is justifiable to conclude that the factor of economic depression, where present, has been of considerable if not paramount influence in determining the result. In fact, in the absence of depression, many of the cases are entirely unjustifiable. It follows that those cases in which price drop can be shown to be present should not be regarded as precedent for unrestrained application of the rule of Little john v. Shaw. When an effort is made to determine just how many of the reported cases have contained this element of price decline as a possibly influential factor in the mind of the court, some difficulty is presented by those decisions in which there is no evidence that any drop in the market price had been brought to the court's attention. The handling of such cases necessitates the making of several presuppositions." (1) It must first of 73. It is arguable that none of these assumptions need be made; that all that needs to be investigated is whether a drop in the market or some other pivotal factor is present in these cases. But a mere agglomeration of data means nothing unless it can be used to indicate a possible explanation for the conclusion reached by the court. And the indication of that possible explanation involves the assumptions stated. There are a multitude of pivotal factors that might be investigated, such as the type of product, the type of transaction, etc.; but the particular factor of price decline was selected for scrutiny be-
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all be assumed that the court has in some way learned of the market drop, because otherwise that lively suspicion which is so necessary to any desire to hold the buyer to the contract would possibly not be aroused. If the drop has occurred at a time of general financial, commercial, or industrial stress, it is safe to assume that the court will know of the drop in the same way that any layman would. But if the drop has occurred in this particular product only, and at a period when the general level of prices remained at that stage which may be termed "normal," it is safe to assume nothing in the absence of definite evidence. (2) However, passing beyond the bounds of safety and assuming that the court has knowledge of the drop of this particular product in an otherwise "normal" market, we must further assume that the court realizes the significance of this drop on the desire of the buyer to get out. 4 Beyond the cases that specifically mention the falling market, the first assumption may be unwarranted; and outside of those that specifically say that the drop in the market was the real reason for rejection, it is likewise treading on dangerous ground to make the second assumption.
But all the necessary assumptions have not yet been stated. (3) Having supposed that the court has somehow learned of the drop in the market, that it realizes the significance of the drop on the buyer's actions, that it understands that pressure is likely to bring out a business man's real objections to the performance of the contract, and that these factors arouse in it a desire to prevent the buyer from squirming out of his concause, of all possible pivots, this one would most clearly justify the cases if it be found to exist. Since this pivot ought to influence judicial decision, the fact that its existence Is found to be present in a particular case indicates that it may have been a reason or the reason why the decision went the way it did, even though the court did not make It the focal point of its argument. Thus the mere fact of its existence affords a ground for distinguishing away ostensibly binding precedents.
In investigating whether the element of price drop was present as one of the large group of factors which might have influenced a judge in any given case, it must also be remembered that a court moves of necessity in two time-planes: the time-plane of the contract and the breach, and the time-plane of the decision. It is easy to see that the business conditions of the former alone should influence the court; but trouble arises when we desert the "shoulds" and come to the "ises." Which influences a court more, a depression five years ago, or a depression to-day, a depression five years ago or boom times to-day, the boom times of 1927 or the depression of 1931? Which will color its decision more, a vague memory of market profits or the present reality of forgotten men? Without an exploration into the mind of the individual jurist, no one can tell. But It is one of the difficulties that must be faced, that perhaps the business conditions at the time of breach, especially if there is but a slight drop (though important enough to make It worthwhile to sue) in the specific product in an otherwise "normal" market, are overshadowed by those existing at the time of the decision.
74. Although this would appear to be a safe enough assumption, one cannot overlook the tendency of many courts to blind themselves to commercial realities in their preoccupation with mechanical legal abstractions.
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UNSTATED OBJECTIONS
tract, yet fairness requires assuming further (a) that it realizes that business men are not lawyers and do not see precise legal objections, (b) that the rejection may have been made in haste, dispatched with the primary desire to make known the rejection and not the reasons for it, and that many things may be left unsaid in that hasty epistle in the honest belief that what has been stated is sufficient to justify the refusal to perform. (4) And to state a conclusion that it may possibly be because of the drop in the market that any given case has gone the way it has, it must be assumed that the latter elements are overbalanced by the former." 5 All of this has been said to indicate the unsubstantial character of any conclusion that may possibly be reached; to show that the very extraction of a positive conclusion from the mass of data necessitates the use of these assumptions, none of which is capable of scientific handling. 76 No attention will be paid to the cases which rule in favor of the buyer. Since the factor of depression, if it is present and if it operates at all, must work inevitably in favor of the seller, then, where these two conditions are fulfilled, some other element must be present to cause any case that goes for the buyer to be decided the way it is. And an examination of those cases mentioning a depression in price reveals, on the whole, the presence of such an element. 7 Plain disgust with the 75. See note 73, supra. 76. In the subsequent discussion, four distinct types of cases will be perceptible. Typa 1 consists of those cases in which the drop in the price of the commodity between the time of the contract and breach is considered by the court to be the real reason for the rejection. Here none of the assumptions is involved in the statement of a positive conclusion. Typ2 2 encompasses those cases in which it is reasonably clear that the court feels that the drop in the market was the real reason for the rejection but it fails to say so explicitly. Here possibly the second assumption is involved in the conclusion. Type 3 consists of thorscases in which the fall in the market price has been brought to the attention of the court but for some reason it fals 'to follow through. Here the second assumption is involved. The cases in Type 4 are those in which there is no evidence in the case that the court in any way knew of the fall in the price of the specific commodity or of the generally depreczed business conditions at the time of breach, if such conditions were existent. In this last type all the assumptions are involved in the statement of any positive conclusion. Certainly, too, the last assumption applies to all the cases. (1911) . In each there was a lack of knowledge of the defect by the defendant till after suit was brought. This is a powerful factor working for a ruling in the defendant's favor, more powerful than the forces working against him: the economic factor and other adverse elements in the fact situations. Western Grocer Co. v. ,ew York Oversea Co., 28 F. (2d) 518 (N. D. Cal. 1928) , is partly explicable on this ground, and partly because the defect was not remediable. Outside of these, the others that rule in favor of the buyer are weak, and no principle can be drawn from them that would operate apparent unjustifiableness of the prevailing rule may of itself be sufficient at times to override even the economic force.1 8 In the cases decided before Littlejohn v. Shaw," a falling market at the time of breach appears to be present in most of those ruling that the buyer cannot set up his unstated objections as defenses to the seller's suit. In two of them the economic factor was indicated and stressed by the court. In one case, Downer v. Thompson, 0 a New York decision of 1843, the court specifically says that the rejection was due to a drop in the market: "The fact which he admitted at the same time, viz. that he had already bought another lot at one or two shillings less per barrel indicates more probably the true objection." In Hayden v. Demets,, the court said, "It is quite evident that the plaintiff was anxious to make the delivery, because the market price had fallen, and it is equally clear that the defendants desired to avoid the obligations of its contract for the same reason... [T]he transaction would have been closed at the time by paying the difference, but for a disagreement as to the price of copper on that day. It was too late after that to fall back on the insufficiency of the tender." 81 In this last case, the court speaks against our conclusion. Indeed, the very fact that they are weak or contain factors countervailing the price drop lends that conclusion a strong negative support. Dep't, 1922) . These are apparently the only cases ruling for the buyer in which a price drop was mentioned. If the cases going for the buyer show a larger proportion of decisions in which price drop is absent, this would be strong negative evidence in support of our premise that the economic factor, when known and present, influences the court, and it would thus support our conclusion that the rulings for the seller are not to be regarded as precedent in the absence of price drop or other justifying element. See notes 7, 24, 25, 27, supra. 79. Littlejohn v. Shaw has been selected as one base-line for a consideration of the cases because, as has been shown previously, the bold form of the precedent received Its chie! impetus from that case. Ginn v. Clark Coal Co. has been selected as another base-line because that case marks what may be termed the high-water mark of this line of precedent. All that is necessary to enable us to draw a significant conclusion is a showing of the presence of the economic factor in most of the cases before Littlejohn v. Shaw. If that showing continues just as strongly in the cases before Ginn v. Clark Coal Co., it indicates that, Instead of gathering weight and persuasiveness as precedent, the broad mechanical rule has been able to muster no greater adherence (without the assistance of price drop or other justifying element) in this period than in that prior to the Littlejohn case. If the presence of market decline continues in equal proportion even into the modern cases, still greater force is added to the conclusion that the rigid waiver rule has not by Its own virtue succeeded in establishing itself as binding precedent. of the fall in such a way that it is reasonably clear that in its belief the drop was the real reason for the breach and that that belief was a spur to its desire to hold the buyer. In the remaining cases in this period in which the buyer was precluded from setting up his unstated objections, there is no indication in the case itself of any drop in the market price of the specific commodity or of generally depressed business conditions at the time of breach. 2 But in 82. In considering the cases, the following weather barometer of American bu-inq history from 1818 will be used. The form of the chart and most of the information was Vol. 44 by far the majority of the cases in which the date of breach is given, the breach did in fact occur at a time of general business stress or when there was a drop in the price of the specific commodity., 3 In one case in which no date of the breach is given, there was some evidence, though not clearly brought out, of a declining market, or at least of a fluctuating market in the product, with the court unwilling to throw its risk on the seller; 4 in another, there was apparently a feeling on the part of the court that the buyer was acting in bad faith. Weill v. American Metal Co., supra , is still further bolstered by the fact that the buyer demanded a lower price. It is interesting to trace throughout this section the growth of the New York cases, to note how often a case which rules for the seller and In which the breach occurred in fair times has followed a case in which the breach occurred In a time of business stress, and how this gradually hardens into a line of ostensible precedent.
See in this connection
84. Keswick v. Rafter, 35 App. Div. 508, 513, 54 N. Y. Supp. 850, 854 (1898) . 85. Meincke v. Falk, 61 Wis. 623, 21 N. W. 785 (1884). this period in which the breach occurred in "normal" times, the court laid down a less rigid form of the rule, basing its holding on the theory of the possibility of the obviation of the defect.8° The breach in the case of Littlejohn v. Shaw itself occurred at a time of general business stress. We can, accordingly, infer that in all but a very few of the cases before Littlejohn v. Shaw probably one reason (and probably the most important one) why the buyer was precluded from setting up his unstated objections was the fact that he was rejecting on a falling market and that the court was unwilling to permit him to escape from the contract in these circumstances.
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In the cases between Littlejohn v. Shaw and Ginn v. Clark, we find a difference of alignment under a falling market, depending on whether the theory of the case is the same as that of these two cases or is some other rule that is less rigid." In the cases that strictly follow the "waiver" rule of the Littlejohn case, the ruling in most is accompanied by breach in time of business stress or after drop in price of the specific commodity.
In one of them, Peterson Bros. v. Mineral King Fruit Co.,"' there was evidence by the buyer that had the market not gone down he would have accepted, and that on a rising market he could put goods through which he could not on a falling market. In another, an Illinois case of 1904, the buyer had offered to take the goods at a lower price, to which the seller had replied that he could not protect the buyer against a glutted marketY 0 It is unfortunate that in these cases, and in all cases where the buyer states in his letter of rejection that he will not take the goods because the price has gone down, because he is unable to pay, or because of generally poor business conditions, the courts so seldom stress that the other reasons which the buyer later seeks to set up are probably unwarranted excuses to escape from a losing bargain, but lay 86. Smith v. Pettee, 70 N. Y. 13 (1877); Knox v. Schoenthal, 59 Hun 620, 13 N. Y. Supp. 7 (Sup. Ct. 1891) . Estoppel is a "less rigid" form of the rule than waiver because, while the theory of the latter is such that it is very likely to be treated as abzolute, the theory of the former is such that it will often be invoked only after the court has madesome examination of the factual set-up to see if there has been some sort of inducement to reasonable action in reliance to damage. And we have seen that a large majority of the cases that use the estoppel theory decide for the buyer. See note 27, supra. And sze the text accompanying notes 21-29, supra.
87. See page 801, supra. 88. E.g., estoppel, stressing the commencement of litigation or the possibility of obviating the defect. See note 86, supra. The emphasis here is not so much on variations in fact situations as on what the court says. As to some of the more doubtful cases, there is room for difference of opinion as to manner of assfication. But their number is slight. Some of the cases used in this section are dicta, but their cumulative effect, especially when taken in connection with a falling market, make them sufficiently important to be included. down an over-broad rule which has no relation to the facts-a rule which can be applied even in the absence of a depressed market. The results are usually sane on their facts. But by failing to relate certain material facts more integrally to the rule of law, the court leaves open to future courts a temptation to extend the rule beyond its sane limits. In still another case in this period which followed the "waiver" theory, the transactions and breach occurred at times when business conditions were generally poor or were just beginning slightly to improve from a previously depressed state. The constant bickerings as to price, related in the report, also reveal some downward trend -in the market price for the specific commodity." 1 In the last case following apparently, though not specifically, that theory, there is some external evidence of a drop in the particular product. That this was the real reason for rejection is further buttressed by the presence of constant price revision, and by the willingness of the seller to agree to a lower price up to a certain point.0 The breach of Ginn v. Clark Coal Co. itself, however, occurred at a time when the price of the specific commodity was rising and in a period of "normal" business activity. 3 The decision in that case, forbidding the setting up of unstated objections, exemplifies mechanical application of the "waiver" rule to a situation where neither equitable nor economic justification for it existed.
In the rest of the cases in this period the breach occurred in times that may be termed "normal," and the movement of the specific prices seemed to bear out on the whole the trend of the general market. Supp. 142 (4th Dep't, 1904) [Vol. 44 it is interesting to note that each of these cases stated some theory that was not strictly that of Little john v. Shaw, proceeding instead on the basis of some form of estoppel.° This would seem to indicate that, where the economic factor is absent, some more justifiable ground than the empty formalism of the "waiver" rule is required in order to produce a ruling against the buyer."' Thus additional strength is afforded the belief that few if any, of these cases between Little john v. Shaw and Ginn v. Clark Coal Co. should be accorded any weight as precedent for the general proposition that unstated objections may never be set up at trial even though the factual situation discloses neither price drop nor any other factor which might give at least a semblanct of equitable justification for a decision adverse to the buyer.°G
In those cases decided adversely to the buyer subsequent to Ginn v. Clark Coal Co., one would expect to find a larger number of situations not containing the element of price decline. One would expect that the force of precedent would by now have become so great that the factor of depression would be but rarely needed to motivate a ruling against the buyer. It is then with some relish to be noted that despite Littlejohn v. Shaw, and even with Ginn v. Clark Coal Co. 97. In some of these cases there is evidence that the seller has resold at a price lower than the contract price, but this of course indicates less than appears on the surface. The that the broad rule against setting up unstated defects has not succeeded in strengthening its position as precedent" 0 where price decline or one of the other justifying elements is not present. 9 First let us look at the cases which have used the language of "waiver." In four of these cases, not only was a price drop evident, but the courts talked about it in language which indicated that this factor seemed to them material. In Daniels v. Morris, it was said, "Prior to October the price of hops had gone down ... so that at the time tile hops were tendered . plaintiffs were anxious to be relieved from taking the [m] ... [Whether these were choice hops] depends upon the opinion of the person judging, rather than on any accurately definable conditions. . . Opinions differ... The lemand and price for the hops are subject to sudden and extreme fluctuations without apparent reason; and, when a person makes such a contract, he cannot expect the courts to show him leniency because of its hardships when the price is adverse to him. ' " 9 A Virginia court in 1925 said, "It seems plain from the evidence as a whole that Fielding declined because of the fall in the market, but he based his claim on the ground that his contract called for November delivery, instead of November shipment. . .,,"oo In the same year an Illinois court gave voice to the same sentiment;
"When the shipments arrived in July a tender was made to the defendant, but refused, and diligent efforts by the plaintiff were insufficient to obtain a statement of its reasons for such refusal. We are not, however, left in darkness: the continually falling market price for this product illumines the situation. And that the decline in price was the reason was established not only by oral evidence but by mutual correspondence between the parties . . . "101
And a Nebraska case of 1912 even went so far as to declare that" it was proper for the trial court to take into consideration judicial knowledge that there was a general depression in business after the goods were delivered to the carrier . . . and the fact that financial conditions, arising unexpectedly after the goods were purchased, led to defendant's attempt to countermand the orders."" 2 goods may have been damaged in some way; the seller may have been pressed for time, because the goods were depreciating or for some other reason, and bad to get rid of them to the first buyer who offered less than the prevailing price. An assumption has not been felt warranted that merely because the seller resold at a price lower than the market or contract price, that there had been a drop in the general market price for this product.
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In Lowinson v. Newman, the court said, "The market price of the goods covered by the contract had declined some two cents per yard. Suppose that the market had risen, was there [anything in the rejection] which would have relieved the plaintiff from completing his contract .... ? Most assuredly not.' 0 l 1 3 The court here realized that had there been a rising market something different would have happened. But it fails to push that awareness to the point where it takes on rule-form, and can be carried to its logical conclusion. A similar feeling is experienced in the reading of a case like Harvard Co. v. Himnelein, °4 in which the original rejection was based on the ground that customers refused delivery.
There are other cases where the drop in the market is so pronounced that the failure of the court to stress this in words as probably the real reason for rejection is almost unforgivable. Among these are the sugar cases of 1920, when the post-war price disintegration took almost unprecedented toll on those who had contracted into the future. One case among these mentions a drop from 2340 to 6%0 per pound, and nevertheless does not seem to realize what this means to the buyer's performance. 10 Another, though giving a slight indication that the court knew of the drop in the market, nowhere specifically mentions the collapse and fails utterly to indicate its effects." 0 ' Then there are several cases where the buyer states in the letter of rejection which he sends to the seller that he will not take the goods because the price has gone down, or because he is unable to pay, or because of generally poor business conditions." 0 7 In four remaining cases in which there is evidence that the drop in the price of the specific product was known to the court, there is nevertheless no stressing, either in the facts or in the opinion, of the now patent fact that this may have been the real reason for rejection-"' 0 It is interesting to note that by far the greater Partly Cloudy (1920) Partly Cloudy (1920) Stormy (1921) Partly Cloudy (1920) Partly Cloudy (1920) Partly Cloudy (1920) Partly Cloudy (1920) Business Conditions appears from the footnote, irrespective of evidence as to what the court knew, the factor of depression was present. The apparent problem raised by the remaining two-thirds in which the breach occurred in "normal" times fades into insignificance when it is seen that in the entire group of "waiver" cases after Ginn v. Clark, about two-thirds of the breaches still prove to have occurred in times of generally depressed business conditions or when the price of the specific commodity has fallen. Similarly, in the group of cases that stresses, in its explicit theory, the fact that the unstated defect was not made known until after litigation had commenced, the economic factor of price decline is present in most as a possibly contributing or even determining element. For example, in a Federal District Court case of 1925 the court said, Fair (1917) Steady ( [Vol. 44
"It is, of course, a fact that toward the end of that year [19201 there was the greatest fall in the price of staples in the history of civilization. And on the whole I cannot avoid the conclusion that this contract, on the part of the defendant, was a mere 'leap in the dark.... It arrived upon a glutted and falling market, and it was contracted for at a time when American buyers were feverishly contending with one another for any kind of sugar... The delay in shipping the second cargo had nothing whatever to do with the rejection. On the contrary, the evidence fairly justifies the conclusion that the defendant contracted for an article not readily saleable in this market, and that the rejection was due to the discovery of this fact, coupled with a falling market."n This language was quoted with approval on appeal."-In another case the buyer stated in his letter of rejection that the price was too high and that he would take only at a lower price."1 3 In the remaining cases in this section, those in which there is no explicit evidence that the court knew of the price drop or of a generally depressed market at the time of breach, these factors were in fact present in about half." Co. v. Petropol, 25 Ga. App. 839, 105 S E. 48, 49 (1920) Cadick Milling v. Voldosta Grocery Co., 72 Ind. App. 534, 126 N. E. 240 (1920) Wall Grocer Co. v. Jobbers' Overall Co., 264 Fed. 71 (C. C. A. 4th, 1920) 
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In the cases that place their theory on some other form of estoppel, such as the possibility of obviating the defects had timely notice been given, the economic factor is likewise usually present. In Griin Grocery Co. v. Richardson it was said, "The proof showed that there was a marked decline in the price of seed between the time the contracts were made and the cars were received, and that the defendant accepted two cars of seed. Under such circumstances, the fact that the seed in all the cars was of the same quality would have a material bearing on whether or not the defendant rejected the seed on the ground of quality."" 5 Another case mentions the drop in the market (and note that it 'was a 1920 sugar case) and that thereafter the buyer tried to cancel its contract, the court practically saying that it was because of the drop in the market that he cancelled, but nowhere making that belief explicit or in any wise stressing it. 110 In the rest of the cases in this group, with only one exception, there is no evidence that the court knew of the market drop, but the breach in the majority occurred in fact on a depressed market. 1 The single exception is a case in which E. 636 (1925) There [Vol. 44 price disputes indicate that there was a dropping market as to the specific commodity. 1 1 A canvassing of the foregoing data will reveal that of the entire list of cases decided in favor of the seller after Ginn v. Clark, the factor of depression is present in two-thirds. 19 It thus appears that there is in fact no genuine precedent-tradition growing out of the Littlejohn and Ginn cases.
Another check on the data presented will show that in the full sweep from before Littlejohn v. Shaw up to the present, two-thirds of all the cases reveal a generally depressed market or a price drop in the specific commodity. 20 Considering this, it is believed justifiable to say that this line of decisions, taken as a whole, may not be reasonably regarded as precedent for the proposition that unstated defenses may not be relied upon at trial even when neither price drop nor any other element is present which might justify their preclusion. In dealing with Sales cases of this type, therefore, the courts should pay no heed to seeming precedent barring unstated defects, unless an examination of the fact situation in each particular case reveals either that the seller actually and reasonably suffered material damage as a result of the buyer's failure to include all his defenses in his first statement of defect, or else that the buyer is actually endeavoring to escape from a contract which adverse market conditions has rendered burdensome to him.
RPECOM ENDATIONS
After tracing the vagaries of the rule precluding unstated defects from being set up as defenses, a statute designed to incorporate into the law what business men would concede was a fair treatment of their dealings can now be proposed. Such a statute should put the burden on the seller of demanding a formal statement of defects. But such statement by the buyer should neither bar defects of which the buyer could not have knowledge, nor should it bar use of unstated defects about which the seller ought reasonably to have known. As to all other defects, whether remediable or not, the formal statement, once requested, should act as a conclusive bar. Only so can compromise-adjustment be encouraged. If the buyer, acting as a normal business man unaware of his legal rights, sends a notice before demand by the seller for a particularized statement, such notice should not act as a bar unless it has 118. Hyman v. Hullman, 205 App. Div. 119, 199 N. Y. Supp. 366 (1st Dep't, 1923) , cited note 8, supra (rejection because price too high and no opportunity to examine).
119. The numerical count comes to 32 cases containing the factor of depression, as against 15 not containing that factor. 120. A numerical count simila to note 119, supra comes to 44 cases with the depresion factor present as against 21 without that factor.
1935]
YALE LAW JOURNAL misled the seller into doing or refraining from doing some available act to protect his interest. Such a reliance on the statement by the seller must occur in fact (there must be no presumption that the necessary effect of the statement is to mislead); the seller's reliance must be reasonable, tested by the standards of the ordinary business man; and he must have suffered some damage thereby. Also, such statement should act as a bar if the circumstances in which it is sent, together with the reasons assigned, indicate that the defects left unstated were not really material to the buyer. Finally, the buyer must not be protected if he says or does nothing after receipt of the seller's demand. He must be placed under a duty to reply; and failure to perform that duty within a reasonable time should result in a barring of all defects which have not been communicated to the seller prior to the receipt of the demand.
Such a statute, which could be considered an addition to Section 49 of the Uniform Sales Act, would read: Section 49.
(2) (a) The buyer is barred from setting up unstated defects in any subsequent litigation, when he gives notice of objections before demand therefor, only if his notice actually, reasonably, and materially misleads the seller or if his statement, together with the surrounding circumstances, indicates that the unstated defects were not really material to his rejection. The burden of proving actual, reasonable, and material reliance and immateriality of the unstated defect is on the seller.
(b) The seller is entitled, on demand therefor, to a formal statement of all objections readily ascertainable by the buyer at the time of such demand. Such statement will bar the setting up in any subsequent litigation of any defect unmentioned whose existence was not already reasonably ascertainable by the seller. Failure to reply to the seller's demand with a formal statement of objections within a reasonable time will bar the setting up in any subsequent litigation of all objections not specified prior to the receipt of such demand.
